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I 
 
VA LIABLE FOR DISCRIMINA-
TION DESPITE “AFTER-
ACQUIRED EVIDENCE” CON-
CERNING APPLICANT’S  QUALI-
FICATIONS  
 
What happens when an employer re-
fuses to hire an applicant because of 
discriminatory reasons, but later dis-
covers evidence that would have pro-
vided a legitimate, nondiscriminatory 
reason for not hiring the individual 
based on a lack of eligibility?  Is the 
employer “off the hook” because of this 
after-acquired evidence?   
 
An applicant – hereinafter the “com-
plainant” – applied but was not hired 
for a part-time position as an Internist 
at a VA medical center.  He thereafter 
filed a complaint alleging that his 
failure to be hired was due to a dis-
ability (rheumatoid arthritis).   
 
Later, during the course of proceed-
ings in connection with that com-
plaint, the medical center learned that 
the complainant was not a U.S. citi-
zen.  It argued, therefore, that the 
complainant lacked a basic require-
ment of eligibility for the job, i.e., U.S. 
citizenship, and hence failed to estab-
lish even a prima facie case of disabil-
ity discrimination. 
 
The Equal Employment Opportunity 
Commission disagreed, finding that 
the complainant demonstrated by pre-
ponderant evidence that he was not 
hired because of his disability.  In 

reaching this conclusion, the Commis-
sion expressly rejected the medical 
center’s argument that it should not 
be liable for the discrimination be-
cause the complainant was never 
qualified to begin with.  The Commis-
sion explained that because the medi-
cal center did not have this informa-
tion at the time it made the decision 
not to hire the complainant, the in-
formation is considered “after-
acquired” evidence.  After-acquired 
evidence does not defeat an employer’s 
liability for violating anti-
discrimination laws.  Instead, the af-
ter-acquired evidence may have some 
bearing on the type or amount of relief 
to which a complainant is entitled be-
cause of the violation. 
 
In this case, the Commission found 
that the complainant, although not a 
U.S. citizen, could have been hired, as 
evidenced by the fact that the VA had 
previously hired him as a physician.  
The law requiring citizenship contains 
an exception that permits the VA to 
hire non-citizen physicians when it is 
unable to recruit a U.S. citizen to fill a 
position.  In this case, the medical cen-
ter had been unable to fill this position 
for over a year, and it offered no con-
vincing evidence that it would not 
have waived the citizenship require-
ment.  Accordingly, the complainant 
was entitled to the position, back pay, 
and other appropriate relief.   
 
Let’s assume slightly different facts; 
namely, that the medical center was 
having no difficulty recruiting physi-
cians, that it had never waived the 
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citizenship requirement, and that sev-
eral other highly qualified physicians, 
all of whom were U.S. citizens, had 
also applied for the Internist position.  
Given these facts, would the after-
acquired evidence concerning the 
complainant’s lack of citizenship now 
insulate the VA from liability?   
 
Again the answer is no, because it dis-
criminated on the basis of disability at 
the time it made its hiring decision -- a 
violation that cannot be excused.  
However, the VA would be able to 
limit the remedy available to the com-
plainant under these facts, as it could 
convincingly prove that it would not 
have hired the complainant, even ab-
sent the discriminatory motivation, 
had it been aware that the complain-
ant was not a citizen at the time of the 
hiring decision.  In such a case, the 
complainant would not be entitled to 
the position, but back pay would be 
available from the date his application 
was rejected to the date the medical 
center discovered that he was not a 
U.S. citizen.   
 
 

II 
 
FAILURE TO SUBMIT COMPLETE 
APPLICATION RATHER THAN 
RACE DISCRIMINATION CAUSED 
APPLICANT’S REJECTION 
 
Job applicants who fail to comply with 
the requirements set forth in the va-
cancy announcement will find it diffi-
cult to claim at a later date that their 
rejection was due to discrimination.   

 
The employee in this case applied for a 
Computer Specialist position adver-
tised in a vacancy announcement.  The 
announcement warned applicants that 
they must submit a complete applica-
tion package in order to be eligible for 
consideration.  Part of the application 
package consisted of a document in 
which applicants had to address the 
KSAs for the position in question.  In 
other words, the applicants had to de-
scribe in writing and with specificity 
how their qualifications and experi-
ence match the knowledge, skills, and 
abilities deemed important for success 
in the position for which they were 
applying.   
 
The complainant applied but was 
found ineligible for further considera-
tion, because she failed to submit her 
KSAs.  She thereafter filed a com-
plaint alleging, among other things, 
that her rejection was due to her race.   
 
After reviewing the agency’s investi-
gative record and the complainant’s 
response to the Department’s inter-
rogatories, an EEOC judge issued a 
decision without a hearing (i.e., 
“summary judgment”), finding that it 
was the complainant’s failure to com-
ply with requirements of the applica-
tion procedure, and not her race, that 
caused her rejection. 
 
The complainant was given an oppor-
tunity during the interrogatory phase 
of the hearing stage to show that she 
complied with the KSA requirement.  
In her response to an interrogatory 
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regarding this requirement, she stated 
the following:  “I would like it noted 
that I did turn in a complete applica-
tion package.”  She did not specifically 
mention the KSA requirement in her 
answer; nor did she attach any evi-
dence that would suggest that she had 
complied with this requirement (e.g., a 
copy of the KSA document she submit-
ted, a cover letter forwarding her ap-
plication that indicated an attached 
KSA document, etc.)   
 
Given the complainant’s vague re-
sponse, the EEOC judge concluded 
that the complainant had failed to es-
tablish a prima facie case of race dis-
crimination.  Specifically, he found no 
evidence in the record that the com-
plainant had complied with this re-
quirement, or that other applicants of 
a different race were referred for con-
sideration, despite their failure to 
comply with this requirement.   
 
For job applicants, this case illustrates 
the importance of complying with all 
requirements of the application proce-
dure and submitting a complete appli-
cation package.   
 
In addition, it demonstrates that the 
burden of proof is always on the com-
plainant to prove the elements of a 
prima facie case and, ultimately, to 
prove that discrimination occurred.  
Here while complainant claimed that 
she submitted a “complete” application 
package, she presented no evidence to 
prove it.  Her mere assertion that she 
did so is not proof of that fact. 
 

 
III 

 
APPLICANT NOT HIRED BE-
CAUSE OF OWCP RULES FAILS 
TO STATE A CLAIM OF DISABIL-
ITY DISCRIMINATION 
 
In previous issues of the OEDCA Di-
gest we have reported on claims which 
have been dismissed procedurally (i.e., 
without investigation) because the 
claims were essentially attacking deci-
sions made by the Department of La-
bor’s Office of Workers’ Compensation 
Program (OWCP).  Usually, the 
OWCP decision denies a VA employee 
disability benefits for a job-related in-
jury.  Since VA has no jurisdiction 
(i.e., no authority) over such matters, 
EEO complaints attacking OWCP de-
cisions denying benefits are almost 
always dismissed for failure to state a 
claim.  The following complaint was 
also dismissed for failure to state a 
claim, although it stems from an 
OWCP decision that granted disability 
benefits! 
 
The complainant sustained an on-the-
job injury while employed by the De-
partment of the Navy.  As a result of 
her injury, she separated from the 
Navy and, for 14½ years, had been col-
lecting disability benefits from the 
OWCP.  While still collecting such 
benefits she applied for a nursing posi-
tion at a VA medical center.  In Janu-
ary 2004 the medical center notified 
her that she would be hired.   
 
During the pre-employment physical 
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required of all new hires, she men-
tioned that she was collecting OWCP 
payments for her disability, but 
claimed that she was now able to re-
turn to full employment.  She pre-
sented a statement from her physician 
in support of that claim.   
 
Because she was still collecting bene-
fits and could not return to work with-
out clearance from the OWCP, an HR 
specialist contacted the OWCP regard-
ing her current status.  The OWCP in-
formed the specialist that they had no 
record of the complainant’s physician 
recommending to OWCP that she be 
released back to full employment.  Be-
cause the information on record at 
OWCP was inconsistent with what her 
physician had told the medical center, 
the medical center was obliged to 
withdraw the offer of employment be-
cause of her OWCP medical status.   
 
The complainant alleged that the 
withdrawal of the employment offer by 
the VA constituted unlawful discrimi-
nation due to her disability.  The VA 
dismissed her claim because it failed 
to state a claim.   
 
An EEO complaint fails to state a 
claim against the VA if it involves a 
matter over which the VA has no ju-
risdiction.  The VA had no jurisdiction 
in this matter, as the complainant was 
still collecting disability compensation 
payments from the Department of La-
bor, and she had failed to follow that 
agency’s rules and regulations regard-
ing return to Federal employment.  
Unless and until OWCP released the 

complainant back to full employment, 
the VA could not legally hire her.   
 
 

IV 
 
COMPLAINT ABOUT A PRO-
POSED ACTION DISMISSED 
 
As the complainant in the following 
case learned, discrimination com-
plaints regarding proposed actions are 
usually dismissed without being in-
vestigated. 
 
The Equal Employment Opportunity 
Commission recently affirmed the 
VA’s procedural dismissal of a com-
plainant’s disability discrimination 
claim because the claim was based on 
a proposed rather than a completed 
action.  The complainant, a former 
staff nurse, had been collecting dis-
ability payments for approximately 
five years due to knee problems when 
she received a letter from the VA 
medical center where she had previ-
ously worked.  The letter advised her 
that the Department of Labor (DOL) 
had provided the VAMC with a work 
capacity evaluation, which indicated 
that she was now capable of perform-
ing certain work assignments.  The 
letter further advised her that the 
medical center had found and was of-
fering her a psychiatric nursing job 
that met the restrictions outlined in 
the DOL work capacity evaluation.  
The letter advised her that the offer 
would remain open until the DOL’s 
Office of Workers’ Compensation Pro-
gram (OWCP) had determined that 
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the job being offered was suitable. 
The complainant immediately objected 
to the VA’s attempt to return her to 
work, claiming that the position was 
not appropriate because of her physi-
cal limitations and lack of expertise in 
psychiatric nursing.  The OWCP dis-
agreed, finding the position suitable to 
her physical limitations, and granting 
her 30 days to accept the job offer, or 
provide a justification for refusing it.  
The complainant provided a medical 
opinion from her physician, which in-
dicated that the job offered to her was 
not suitable.   
 
Upon receipt of that opinion, the 
OWCP informed her that, because of 
the apparent conflict in medical evi-
dence, she would continue to receive 
her disability payments until OWCP 
obtained an impartial medical opinion 
to settle the conflict.   
 
Rather than wait for OWCP’s final de-
termination regarding suitability, the 
complainant initiated an EEO com-
plaint against the VA, claiming that 
the VA’s job offer was discriminatorily 
motivated.  After reviewing the com-
plaint, the VA’s Office of Resolution 
Management (ORM) dismissed1 it, cit-
ing the EEOC’s complaint processing 
regulations that require dismissal 
when the complaint merely concerns 
an agency’s proposal to take an action.  
The complainant appealed the dis-
missal to the EEOC, but the Commis-
sion affirmed ORM’s decision.  It 
found that the complaint was about a 
                                                 
1  Because ORM dismissed the complaint on proce-
dural grounds, it was not investigated. 

proposed action, rather than a com-
pleted one; hence, dismissal was re-
quired under its regulations. 
 
The rationale for EEOC’s regulation 
requiring such dismissals is simple.  
Proposals to take an action or prelimi-
nary steps to an action do not, without 
further action by the employer, ag-
grieve the individual – i.e., they do not 
cause sufficient harm or injury to give 
the employee standing to file a com-
plaint.  In addition, such a rule avoids 
dual complaint problems.  A complaint 
about a proposal followed by a second 
complaint about the completed action 
results in needless duplication and a 
waste of resources.   
 
Moreover, if ultimately no action is 
taken on the proposal -- which occa-
sionally happens -- a complaint would 
not be necessary.  Thus, in another re-
cent VA case, a registered nurse re-
ceived a notice of proposed reprimand 
for using insulting language to or 
about other persons.  The nurse re-
sponded to the charges by denying 
them.  Following further inquiry into 
the matter, management decided not 
to issue the reprimand.  The com-
plainant nevertheless filed an EEO 
complaint about the proposed repri-
mand.  The complaint was dismissed 
because it concerned a proposed ac-
tion, not a completed one. 
 
There are, as always, exceptions to the 
rule, particularly where the complain-
ant can show that some tangible harm 
or injury occurred because of the pro-
posal.  For example, a warning notice 
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of poor performance is generally a pre-
liminary step to some subsequent ac-
tion, such as an unsatisfactory per-
formance evaluation.  The notice, by 
itself, is not a sufficient harm or in-
jury; hence, a complaint about such a 
notice could be dismissed.  However, if 
the warning notice were accompanied 
by a reassignment to a new position, 
the employee has now been harmed 
and would be permitted to proceed 
with a complaint about the reassign-
ment.   
 
The Commission’s regulation also pro-
vides that if the complaint alleges that 
the proposal or preliminary step was 
taken for the purpose of harassing the 
employee, the employee has already 
been harmed by the harassment, and 
the proposed action cannot be dis-
missed under this provision of the 
regulation.  
 
 

V 
 
TERMINATION UPHELD 
BECAUSE EMPLOYEE WITH 
HEART CONDITION POSED A 
“DIRECT THREAT” 
 
The Equal Employment Opportunity 
Commission's regulations provide that 
agencies may defend allegations of 
disability discrimination by using the 
"direct threat" qualification standard 
when a qualified person with a 
disability poses a significant risk -- 
i.e., a high probability -- of substantial 
harm to the health or safety of 
themselves or others that cannot be 

eliminated or reduced by reasonable 
accommodation.   
 

The above regulations also provide 
guidance in determining whether an 
individual poses a direct threat to 
himself or others.  EEOC Regulation 
29 C.F.R. .1630.2 (r) states that a 
direct threat shall be based on an 
individualized assessment of the 
individual's present ability to safely 
perform the essential functions of the 
job.  The assessment should be based 
on a reasonable medical judgement 
that relies on the most current 
medical knowledge and/or on the best 
available objective evidence.   
 
The Commission also provides factors 
to consider in determining whether an 
individual would pose a direct threat.  
The factors include: (1) duration of the 
risk; (2) nature and severity of the 
potential harm; (3) likelihood that the 
potential harm will occur; and (4) 
imminence of the potential harm. 
 
In a recent VA case, the complainant 
alleged that he was discriminated 
against on the basis of disability 
(heart problem) when he was removed 
due to his failure to provide a medical 
clearance that he was fit to work.  
While complainant was on a 
temporary appointment, he became ill 
and asked his supervisor to be placed 
in a sick leave status while he went to 
the hospital.  The complainant was 
treated and admitted, but discharged 
himself and returned to work.  His 
supervisor advised him that he had to 
provide a medical release to continue 
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working.  When he returned to the 
hospital they readmitted him and 
requested that he have a medical 
procedure.  The complainant decided 
against the procedure and again tried 
to return to work.   
 
Thereafter, his supervisor notified him 
that his employment would be 
terminated because of his failure to 
provide medical documentation 
establishing that it was safe for him to 
return to work.  At the time it issued 
the notice, management was not 
aware of the complainant's heart 
problem, and the complainant had not 
requested any accommodation.   
 
Upon learning of his heart condition, 
the facility’s medical staff conducted 
an individualized medical assessment, 
which found that the complainant was 
in imminent danger of having a severe 
coronary event.   
 
The Commission agreed that the 
individualized assessment showed 
that returning the complainant to 
work posed a direct threat to the 
complainant’s health -i.e., the heart 
condition posed a significant risk of 
substantial harm.  The Commission 
therefore concluded that the VA did 
not violate The Rehabilitation Act 
when it terminated his employment.  
 
 

VI 
 
CLAIM DISMISSED BECAUSE 
CLAIMANT WAS A VOLUNTEER, 
NOT AN EMPLOYEE 

As a general rule, only employees and 
applicants for employment have 
standing to file discrimination com-
plaints against their employer.  Occa-
sionally, however, volunteers (e.g., a 
volunteer at a VA hospital) will file 
such complaints.  The procedural issue 
posed by such complaints is whether 
the volunteer should be considered an 
“employee” under applicable civil 
rights laws.  In some cases, depending 
on the circumstances, a volunteer may 
also be considered an “employee” un-
der those laws.  Consider the following 
case. 
 
A few years ago, an individual [here-
inafter “complainant”] was placed in a 
VA medical center by a community 
service organization that arranges un-
subsidized work experience for Wel-
fare-to-Work clients.  The organization 
is responsible for placement and re-
moval of participants to/from the 
worksite as well as scheduling their 
hours of duty.  The organization 
placed the complainant in a volunteer 
status in the MCCR section of the 
medical center.  A few months later, 
the community organization decided to 
remove her from the medical center 
placement.  The volunteer challenged 
the removal by filing a complaint of 
employment discrimination.  Her 
complaint, however, was against the 
VA medical center rather than against 
the community service organization 
that made the decision to remove her.  
 
After reviewing the facts surrounding 
the placement, the VA dismissed the 
complaint for failure to state a claim, 
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concluding that the complainant was a 
volunteer and not an employee.  In 
reaching its decision, the VA noted 
that the medical center did not “hire” 
the complainant, did not determine 
the number of hours the volunteer was 
to work, did not determine her tour of 
duty, and did not pay or remunerate 
her.   
 
Furthermore, and of particular impor-
tance to its determination, the VA 
found that there was no evidence that 
such volunteer work at the VAMC led 
to subsequent employment.  Volun-
teers were told specifically during ori-
entation that there was no promise or 
guarantee that they would later be 
hired; that if they wanted to become 
VA employees after completing their 
volunteer work, they had to apply in 
the same manner as any other appli-
cant; and that they would not receive 
preferential treatment because of their 
volunteer work.   
 
Finally, and equally important, was 
the medical center’s actual track re-
cord with respect to hiring.  Not only 
was employment not promised, the 
VAMC had never hired any individu-
als who had been placed by the com-
munity organization.  Hence, there 
was no evidence of an unwritten rule 
or implied understanding that volun-
teer work would later be rewarded 
with an offer of employment.   
 
Given the above facts, the complain-
ant was a volunteer, but not a VA em-
ployee.  Thus, she did not have stand-
ing to file an employment discrimina-

tion complaint against the VA.  Had 
the facts been different – i.e., had 
there been evidence that volunteer 
work at that facility often led to sub-
sequent employment, the outcome 
would have been different.   
 

VII 
 

EMPLOYER’S INVESTIGATION 
OF A SEXUAL HARASSMENT 
COMPLAINT IS NOT HARASS-
MENT 
 
It is not uncommon for employees ac-
cused of sexual harassment to retali-
ate by filing harassment complaints of 
their own, wherein they allege that 
management’s investigation of the 
sexual harassment claim constitutes 
discriminatory harassment against 
them.  The following case illustrates 
the typical outcome of such com-
plaints. 
 
A Licensed Practical Nurse (LPN) al-
leged that he was discriminated 
against and harassed because of his 
race and gender when he was required 
to meet with a supervisor and provide 
a written response to a female sur-
geon’s claim that he was sexually har-
assing her.  He further claimed that 
his subsequent reassignment because 
of her allegations was also discrimina-
tory, despite the fact that he had con-
sented to it at the suggestion of his 
nurse manager. 
 
An EEOC administrative judge issued 
a decision without a hearing finding 
no discrimination.  OEDCA subse-
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quently issued a final order accepting 
and implementing that decision, and 
the Commission later affirmed 
OEDCA’s final order on appeal. 
 
In its appellate decision, the Commis-
sion held, as did the EEOC judge, that 
the investigation of a sexual harass-
ment claim is required by law, and 
clearly does not equate with the type 
of severe or pervasive misconduct as-
sociated with unlawful harassment.  
Moreover, the Commission held that 
the complainant’s reassignment, to 
which he had consented, occurred as a 
result of the sexual harassment claim 
against him, and was a reasonable re-
sponse to that claim.  The complainant 
presented no evidence that his race or 
gender was a motivating factor in his 
reassignment. 
 
 

VIII 
 
The following article is reproduced with per-
mission of “FEDmanager”, a weekly e-mail 
newsletter for Federal executives, managers, 
and supervisors published by the Washington, 
D.C. law firm of Shaw, Bransford, Veilleux, 
and Roth, P.C. 
 
PRE-SELECTION AND PROMO-
TIONS: WHAT MANAGERS NEED 
TO KNOW  
 
In response to email from readers 
about pre-selection in promotions, this 
week’s tip discusses the rules and con-
troversy surrounding managers who 
give preferences or advantages to cer-
tain employees.  The pre-selection is-
sue often crops up in promotion cases 

when employees are detailed or reas-
signed to certain highly sought-after 
positions that ultimately enhance 
their selection for promotions.  In 
these situations, other employees in 
the office often view this as the man-
ager granting an unfair personal pref-
erence to the employee, since they may 
not have been afforded the same op-
portunity for advancement.  What 
managers need to know is that it is 
perfectly acceptable and legal for them 
to select candidates to fill temporary 
needs on a lateral basis, based on their 
knowledge of the employee’s work re-
cord.  The manager steps into a mine-
field, however, when the manager’s 
actions show an intentional manipula-
tion of the personnel system to give an 
advantage to a particular employee, 
not because of his or her work record, 
but for unlawful reasons, such as 
nepotism, personal friendship, politi-
cal partisan affiliation or political 
party activity, union membership, 
sexual orientation, gender, religion, 
race, national origin, age or disability. 
  
Even if managers already have a can-
didate in mind for a job opportunity, it 
still is wise (but not required) to en-
courage a level playing field for all 
candidates.  For a detail or reassign-
ment, this can be done by rotating all 
qualified employees into the detailed 
position so each can have an opportu-
nity to perform the work.  This is a 
good way to make sure that everyone 
has a shot at performing the work so 
managers can see each candidate’s po-
tential in the position.  Managers 
could learn that the person they origi-
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nally had in mind just might not be 
the best-suited candidate for the pro-
motion after all, based on their per-
formance on the detail.  Also, giving a 
chance to serve in a detail adds vari-
ety to employees’ work, builds confi-
dence, and increases morale, motiva-
tion, and parity.  Additionally, if the 
candidate you already have in mind is 
really best suited for the position, it 
will demonstrate this to other employ-
ees and will limit controversy. 
 
For permanent promotions, managers 
should review their agency’s merit 
promotion plan and consult with their 
human resources office to make sure 
that all of the rules for a fair selection 
are being followed.  The vacancy an-
nouncement should not be tailored to 
intentionally exclude well-qualified 
applicants.  It is also wise to convene a 
selection panel of peers and supervi-
sors to make sure that all candidates 
are given a fair opportunity to com-
pete for the vacancy, regardless of 
whether the manager initially has 
someone in particular in mind. 
 
Where managers do get in trouble is 
when they single-out and reward em-
ployees whose work record shows that 
they are undeserving of a promotion.  
For example, there have been occa-
sions where managers have used tem-
porary appointment authority and re-
stricted advertisement of a vacancy to 
hire a preferred applicant where the 
applicant would not have been other-
wise eligible for appointment under a 
normal merit promotion announce-
ment.  There are other instances in 

which managers have specifically tai-
lored a vacancy announcement to se-
lect a preferred applicant.  Managers 
have even issued unjustified out-
standing performance appraisals sim-
ply to enhance employees’ prospects 
for a promotion.  These practices, un-
supported by a valid work reason, are 
a recipe for disaster.   
 
Lastly, if managers do need to select 
someone for either a temporary or a 
permanent position, they should 
document the reasons for their deci-
sion.  A rational, work-related reason, 
articulated and developed before any 
grievance or EEO complaint is filed, 
will greatly enhance the credibility 
and acceptability of a manager’s deci-
sion. 
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Appearance (commenting on):  (See: Harassment:  Comments about Appearance) 
Applications (responsibility for ensuring accuracy and completeness):  (See: Promotions/ Selections/  
  Hiring: Applications) 
Articulation (burden of):  (See: Evidence: Articulation) 
Association (with EEO-protected individuals, discrimination due to):   V, 1, p. 9 
Awards: 
 Documentation (need for):  VIII, 3, p. 2-3 
 
B 
Back Pay:  VI, 1, p. 16-19 (Q&As);    VII, 2, p. 6-7 
Back Problems:  (See: Disability: Type of) 
Basis of Discrimination Alleged:  IV, 4, p. 9-10;    VI, 1, p. 15 
Bias (evidence of):  III, 1, p. 7-8;    V, 1, p. 4-5 
Bi-Polar:  (See: Disability: Type of) 
Breech of Settlement Agreement: (See: Settlement Agreements: Breech of) 
Breathing (difficulty):  (See: Disability: Type of: Shortness of Breath) 
 
C 
Cancer:  (See: Disability: Type of) 
Carpal Tunnel Syndrome:  (See: Disability: Type of) 
“Cat’s Paw” (theory of liability):  (See: Promotions: Innocence of Decision Maker) 
Chemical Sensitivities/Irritants:  (See: Disability: Type of: Allergies) 
Citizenship Requirements:  (See: National Origin;   See Also:  Evidence: ‘After-Acquired”)) 
Class Action Complaints:  IV, 1, p. 6-8;    V, 3, p. 12-13 
Coerced Resignation/Retirement:  (See: Constructive Discharge)  
Collective Bargaining Agreements:  
 Grievance Procedures:  (See: Election of Remedies) 
 Reasonable Accommodation:   
Comments (inappropriate or offensive):  (See Also: Reprisal: “Per Se” Reprisal):  VIII, 1, p. 9-10;    VIII, 2, p. 9-10 
Commonality:  (See: Class Action Complaints) 
Comparators:  (See: Disciplinary/Negative Actions: Similarly Situated;  See Also, Equal Pay Act: Substantially  
 Equal Work) 
Compensatory Damages: 
 Age Discrimination Claims (not available in):  II, 2, p.13-14;    IV, 4, p. 10-11 
 Causation Requirement:  II, 4, p. 8-9 
 Disability Discrimination Claims (when available):  II, 2, p. 13-14 
 Remedial vs. Punitive):  VII, 3, p. 3-5 
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Complaint Process:  (See: EEO Complaint Process)  
Consideration (Lack of in Settlement Agreements):  (See: Settlement Agreements)  
Constructive Discharge: 
 Elements of Proof:  VII, 4, p. 9-10 
 Hostile Environment (See: Constructive Discharge: Intolerable Working Conditions) 
 Intolerable Working Conditions:  II, 3, p. 6;    VII, 4, p. 9-10 
 Resignation/Retirement or Termination (choice between):   
Constructive Election (of EEO v. MSPB v. negotiated grievance process):  (See: Election of Remedies) 
Continuing Violations:  V, 3, p. 19-22;    VI, 4, p. 6-8 
Cooperate (duty to):  (See: Failure to Cooperate) 
Credibility (of witnesses):  II, 4, pp. 8-9 and 9-11;    III, 3, p. 2-3;    IV, 1, p. 8-9;    IV, 3, p. 5-6 and 6-7;    V, 1, p. 5-6; 
 V, 2, p. 8-10;    V, 3, p. 8-10;    V, 3, 13-16;    VI, 4,  p. 2-3 
Customer/Co-Worker Preferences):  (See: National Origin)  
 
D 
Damages (See: Compensatory Damages) 
Depression:  (See: Disability: Type of) 
Diabetes: (See: Disability: Type of) 
Direct Evidence:  (See: Evidence: Direct) 
Direct Threat: (See: Disability: Direct Threat) 
Disability: 
 Awareness of (by Management):  IV, 3, p. 8-9 
 Benefit Statutes: 
  Social Security Act:  II, 2, p. 10 
  Veterans Compensation: 
  Workers’ Compensation 
 Accommodation: 
  Articles about:  III, 1, p. 15-18,    III, 2, p. 6-13;    III, 3, p. 7-10;    III, 4, p. 11-20;     IV, 1, p. 9-14; 
   IV, 2, p. 9-14:    IV, 3, p. 14-19;    VI, 2, p. 12-16;    VII, 2, p. 10-19;    VII, 3, p. 13-26;     
   VII, 4, p. 12-13 
  Absences:  II, 1, p. 4-5 
  Choice of (See also: Disability: Accommodation; Effective):  V, 2, p. 11-12;    V, 3, p. 16-19;     VII, 3, p. 7-8 
  Diseases:   VIII, 3, p. 11-15 (article) 
  Duty to Consider:  II, 4, p. 2-3 
  Effective (See also: Disability: Accommodation: Choice of):  VII, 3, p. 7-8 
  Individuals With No Disability:  VII, 4, p. 12-13 
  Interactive Process (requirement for):  II, 4, p. 2-3;     IV, 1, p. 5-6:    IV, 4, p. 7-8;    VI, 1, p. 6-9 
  Job Injuries:  II, 1, p. 2-3;    VI, 1, p. 6-9 
  Light Duty:  V, 4, p. 2-3;    VI, 1, p. 6-9 
  Management’s Obligation:  (See: Disability: Accommodation: Interactive Process;   See Also:  Disability:  
   Accommodation: Articles About) 
  Non Job-Related Injuries:  II, 1, p. 2-3;    VI, 1, p. 6-9 
  OWCP Clearance (to return to full duty:  VI, 3, p. 6-7;    VIII, 4, p. 5-7 
  Policy:  VI, 1, p. 6-9 
  Preferred:  (See: Disability: Accommodation: Choice of) 
  Parking Spaces:  I, 1, p. 5;  III, 1, p. 5-7 
  Performance/Productivity Standards (need to meet):   VIII, 2, p. 2-3 (fn) 
  Reassignment:  II, 1, p. 9-11;    V, 3, p. 16-19;    VIII, 2, p. 2-3;    VIII, 3, p. 6-7 
  Request (for):    VIII, 1, p. 9 
  Sufficiency of Medical Documentation:  VI, 3, p. 6-7 
  Supervisor (request for different):  V, 1, p.2;    VIII, 1, p. 4-5 
  Telework:  VI, 2, p. 12-16 (article) 
  Timely Consideration of Requests:  IV, 1, p. 5-6 
  Undue Hardship:  I, 1, p. 2;    II, 1, p. 4-5;    III, 1, pp.2-3 and 5-7;    IV, 2, p. 4-5;    V, 4,  p. 2-3; 
   VI, 1, p. 6-9 
 Assistive/Corrective Devices (Effect on Impairment):  (See: Substantial Limitations:  
  Mitigating Factors: Assistive/Corrective Devices)  
 Compensating Behaviors (Effect on Impairment):  (See: Substantial Limitations: Mitigating  
  Factors: Compensating Behaviors)  
 Definition of:  III, 1, p. 5-7;    III, 2, p. 2;    III, 4, p. 6-7;    IV, 2, p. 6-8;    IV, 4, p. 7-8;    V, 2, pp. 6-7 and 7-8; 
  V, 4, p. 11-12;    VIII, 1, pp. 4-5 and 7-8 
 Diagnosis (as evidence of):  V, 3, p. 16-19;   V, 4, p. 11-12 
 Direct Threat:  I, 1, pp. 2, 8-9;    II, 2, p. 4-6;    III, 1, pp. 2-3 and 11-13;    IV, 2, p. 4-5;    V, 2, 13-19  
  (Article);     V, 3, p. 4-6 and 6-8;    VIII, 2, p. 2-3;    VIII, 3, p. 6-7;    VIII, 4, p. 7-8 
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 Disparate Treatment (because of):  (See: Disability: Discrimination (because of)) 
 Discrimination (because of):  VII, 4, p. 2-3 (relationship between disability and personnel action);  
 Drug Use:  (See: Disability:  Type of)  
 “Fitness-for-Duty” Exams:  (See: Disability: Medical Examinations/Inquiries)  
 Genetic Information:  V, 1, p. 13-16 
 Harassment (because of):  (See: Harassment: Because of Disability) 
 Inability to Work:  (See: Disability: Major Life Activities): 
 Individualized Assessment:  See: Disability: Direct Threat) 
 Inquiries:  (See: Disability: Medical Examinations/Inquiries)  
 Interactive Process:  (See: Disability: Disability: Accommodation: Interactive Process)  
 Interviews (questions about disability):  VII, 2, p. 2-3 
 Lack of (as basis for claim):  IV, 4, p. 9-10 
 Light Duty:  (See: Disability: Accommodation)  
 Manual Tasks (inability to perform): (See: Disability: Major Life Activities)  
 Medical Examinations/Inquiries: 
  IV, 4, p. 13-18;    V, 1, p. 13-16;    VII, 2, p. 2-3;    VII, 3, p. 2-3;    VIII, 1, p. 7-8;    VIII, 3, p. 13-14 
 Medication (Effect on Impairment):  (See: Disability: Substantial Limitations) 
 Major Life Activities:  (See: also: Disability: Substantial Limitations)  
  Concentrating:  VIII, 1, p. 4-5 
  General:  III, 1, p. 5-7;    III, 2, p. 2;    IV, 2, p. 6-8;    V, 1, p. 8 and 11-12;     V, 2,  
   pp. 6-7 and 7-8, and 10-11;    V, 3, p. 17-19;    V, 4, p. 11-12;    VIII, 1, p. 9 
  Inability to Work:  I, 1, p. 5;    II, 2, p. 10-13;    II, 4, p. 9-11;    III, 1, p. 5-7;    IV, 4, p. 7-8; 
   V, 2, p. 10-11;    V, 3, p. 17-19;    VI, 1, pp. 3-4 and 12-15;    VII, 4, p. 3-4; 
   VIII, 1, p. 4-5;    VIII, 3, p. 6-7 
  Lifting:  I, 1, p. 8-9;    II, 2, p. 4-6;    III, 1, pp. 2-3 and 11-13;    VII, 2, p. 7-8 
  Manual Tasks: V, 1, p. 11-12;    VII, 2, p. 8 
  Recreational Activities:  VI, 1, p. 3-4 
  Sleeping:  VIII, 1, p. 4-5 
 OWCP Clearance (to return to full duty):  (See: Disability: Accommodation) 
 Mitigating Measures:  (See: Disability: Substantial Limitations)  
 “Perceived as” (disabled):  I, 1, p. 8-9;    II, 2, p. 4-6 and 10-13;    II, 4, p. 9-11;     
  III, 1, pp. 2-3 and 11-13;    IV, 4, p. 7-8;    V, 2, p. 7-8;    V, 3, p. 4-6;    VIII, 1, p. 7-8 
 Pre-/Post-Offer Medical Exams:  (See: Disability: Medical Examinations/Inquiries) 
 “Qualified Individual With”  II, 1, p. 2-3;    V, 2, p. 7-8;   VIII, 2, p. 2-3 
 Reasonable Accommodation:  (See: Disability: Accommodation)  
 “Record of” (a disability):  I, 1, p. 2 
 “Regarded as”: (See: Disability: “Perceived as”)  
 Retirement (due to):   
 Risk of Harm/Injury (See: Disability: Direct Threat) 
 “Service Connected”   (See: Disability: Benefit Statutes: Veterans Compensation) 
 Substantial Limitations:  (See also: Major Life Activities)  
   Definition of:  II, 2, p. 10-13;    III, 2, p. 2-4;    IV, 2, p. 6-8;    IV, 3, p. 8-9;    V, 1, p. 8;  
   V, 2, p. 6-7 and 7-8;    VI, 1, p. 12-15;    VII, 2, p. 7-8;    VII, 4, p. 3-4;    VIII, 1, p. 4-5 
  Mitigating Measures (effect on impairment): 
   Assistive/Corrective Devices:  II, 2, p. 10-13;    IV, 3, p. 8-9;    V, 3, p. 4-6 
   Compensating Behavior(s):  II, 2, p. 10-13 
   Medications:  II, 2, p. 10-13;    III, 2, p. 2-3;    V, 1, p. 2;    VII, 4, p. 3-4;    VIII, 1, p. 8-9;     
    VIII, 2, p. 2-3 
 Temporary Conditions:  I, 1, p. 7;    II, 1, pp. 2-3;    II, 2, p. 4;    II, 4, p. 6;    III, 4, p. 6-7;     IV, 2, p. 5-6; 
  V, 4, p. 2-3;    VI, 1, p. 6-9;    VIII, 1, p. 7-8 
 Type of:   
  Allergies:   V, 2, pp. 10-11 and 11-12;    VI, 1, p. 3-4;    VIII, 3, p. 6-7 
  Anxiety:   I, 1, p. 4-5;    VI, 1, p. 12-15;    VII, 4, p. 3-4;    VIII, 1, p. 9 
  Bi-Polar:  VII, 4, p. 3-4 
  Broken Bones:  V, 4, p. 2-3 
  Back Problems:   II, 1, p. 2-3;    II, 2, p. 4-6;    VII, 2, p. 5-7 
  Cancer:  V, 4, P. 11-12 
  Chemical Sensitivities/Irritants: (See: Disability: Type of: Allergies)  
  Carpal Tunnel Syndrome:  IV, 4, p. 7-8 
  Depression:  I, I, p. 4-5;    II, 4, p. 2;    V, 3, 16-19 
  Diabetes:   III, 2, p. 2;    V, 4, p. 11-12;    VII, 2, p. 10-19 (article) 
  Diseases:  VIII, 3, p. 11-15 
  Drug Use:  I, 1, p. 12-13;    IV, 3, p. 7;    VII, 2, p. 8-10 
  Epilepsy:  VII, 3, p. 13-26 (article) 
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  Gender Dysphoria:  VII, 1, p. 5-6 
  Heart Conditions:  V, 2, p. 6-7;    VIII, 4, p. 7-8 
  Hearing Impairment:  IV, 3, p. 8-9 
  Intellectual:  VIII, 1, p. 10-28 (article) 
  Multiple Ailments (cumulative effect of):  III, 4, p. 6-7 
  Obesity:    V, 2, p. 7-8 
  Paranoid Schizophrenia:  V, 3, p. 6-8 
  Pregnancy:  VII, 4, p. 8 
  PTSD (Post Traumatic Stress Disorder):  VIII, 2, p. 2-3 
  Shortness of Breath:  V, 1, p. 8 
  Skin Conditions:  VI, 1, p. 3-4 
  Stress:  I, 1, p. 4;    V, 1, p. 2;    V, 3, p. 16-19;    VI, 1, p. 12-15;    VII, 4, p. 3-4;    VIII, 1, p. 4-5 
 VA Disability Ratings:   (See: Disability: Benefit Statutes: Veterans Compensation) 
 Veterans Compensation:  (See: Disability: Benefit Statutes: Veterans Compensation) 
Discharge: (See: Removal Actions) 
Disciplinary/Negative Actions:   
 Comparators:  (See: Disciplinary/Negative Actions: Similarly Situated) 
 Documentation in Support of (need for) :  V, 3, p. 8-10 and 10-12;    VI, 4, p. 5-6 
 Harassers (taken against):  (See: Harassment: Corrective Action)  
 Pretext:  
  Evidence of:   
  Found:  I, 1, p. 15;    II, 2, p. 2-3;    V, 2, p. 8-10;    VIII, 3, p. 5-6 
  Not Found:  I, 1, p. 16;    II, 1, p. 7;   II, 2, p. 7;    II, 3, p. 3 
 Reason(s) articulated -- 
  Burden of Articulation Met (specific reason given for nonpromotion or  
   nonselection) 
  Burden of Articulation not Met (no reason or nonspecific reason given) 
   I, 1, p. 16-17 
  Found not True (see Pretext Found) 
  Found True (see Pretext Not Found 
 “Similarly Situated”:  VI, 3, p. 7-9;    VI, 4, p. 3-4 
Dismissals (procedural):   (See specific ground(s)  for dismissal – e.g., failure to state a claim,  
 untimeliness, mootness; proposed action; election of remedies, etc.) 
Diversity Training:  III, 4, p. 10-11 
Documentation (necessity for or failure to retain): 
 Performance Issues:  (See: Performance Problems:  Need to Document) 
 Discipline (to support):  (See: Disciplinary/Negative Actions)  
 Promotion/Selection/Hiring Actions:  (See: Promotions/Selections/Hiring: Documentation) 
Dress Codes: 
 Effect  on religious/cultural background:  (See: National Origin) 
 Other:  VII, 2, p. 3-4 
Drug Use (see:  Disability: Type of : Drug Use) 
Dual Processing (of Complaints):  (See: Election of Remedies) 
 
E 
Education:  (as relates to qualifications):  (See: Qualifications:  Education)) 
EEO Complaint Process:  VI, 3, p. 10-18 (article about) 
EEO Managers (role of in VA):   VIII, 3, p. 10-11 
EEOC Regulations:  II, 3, p. 7-12 
Election of Remedies:  V, 1, p. 6-7;    V, 2, p. 12-13;    V, 3, p. 3-4;     VII, 1, pp. 3 and 4-5 
Employees: 
 “Similarly Situated”:  III, 3, p. 4-5;    VI, 3, p. 7-9;    VI, 4, p. 3-4  
 Trainees (employment status of):  I, 1, p. 18;    IV, 1, p. 3-4 
 Volunteers (employment status of):  I, 1, p.4;    IV, 1, p. 3-4;    VIII, 4, p. 8-9 
 “WOC’ (without compensation):  VII, 2, p. 5-6 
Employment References:  (See: Negative Employment References) 
English (Speak Only Rules):  (See: National Origin) 
Epilepsy:  (See: Disability: Type of) 
Equal Pay Act:   
 Substantially Equal Work: II, 4, p. 4;    V, 1, p. 3-4;    VII, 3, p. 8-10;    VIII, 2, p. 8-9 
 Defenses (employer’s) 
  Merit System: 
  Seniority System: 
  Quantity/Quality System: 
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  “Any Factor Other Than Sex”:    IV, 1, p. 2-3;    V, 1, p.3-4;    VII, 3, p. 8-10 
Equal Work:  (See: Equal Pay Act)  
Evidence:   
 “After-Acquired” Evidence:  VIII, 4, p. 2-3 
 Articulation (Burden of):  III, 3, pp. 2-3 and 3-4;    III, 4, p. 5-6;    IV, 2, p. 3-4 
 Belief vs. Evidence:  II, 2, p. 6;    II, 3, p. 3-4;    III, 1, p. 13 
 Bias Attitudes:  III, 1, p. 7-8 
 Circumstantial: 
 Derogatory Comments:  VII, 4, p. 4-6 
 Direct:  III, 1, p. 9;    III, 2, p. 4;    VII, 4, p. 4-6 
 Favoritism:  VI, 3, p. 2 
 Opinion vs. Evidence: (See: Evidence: Belief vs. …) 
 Preponderance (of the):  II, 2, p. 6 
 Proof (burden of):  III, 3, pp. 2-3 and 3-4 
 “Similarly Situated”:  (See: Employees;  See also: Disciplinary/Negative Actions)  
 Statistical:  V, 3, p. 13-16 
 Suspicion vs. Evidence:  (See: Evidence: Belief vs. …) 
 Pretext:  (See: Removal Actions: Pretext, and Promotions/Selections/Hiring: Pretext) 
 Unfairness:     II, 2, p. 6;  V, 3, p. 13-16  
Experience (as evidence of qualifications):   (See: Promotions: Pretext: Evidence) 
 
F 
Failure to Cooperate:  III, 1, p. 3-4;   V, 4, p. 10-11 
Failure to Hire, Promote or Select:  (See: Promotions/Selections/Hiring) 
Failure to State a Claim:  III, 1, pp. 5 and 13;    III, 3, p. 5-6;    IV, 4, p. 9-10;    V, 1, pp7 and 7-8;    V, 4, p. 7-8; 
 VI, 1, p. 15;    VI, 2, pp. 2-3 and 4-5;    VIII, 2, p. 7-8;    VIII, 3, p. 9-10;    VIII, 4, pp. 4-5 and 8-9 
False Statements: (consequences of making):   VIII, 2, p. 11;  (But See Also:  Harassment: Corrective Action:  
 Discipline of Victim)  
Favoritism (as evidence of discrimination): (See: Evidence) 
Food Service Workers (applying Americans With Disabilities Act to):  VIII, 3, p. 11-15 
Forced Retirement/Resignation (See:  Constructive Discharge) 
Forum (Choice of):  (See: Election of Remedies) 
Friendship (as evidence of discrimination):  (See: Evidence: Favoritism)  
Frivolous (complaints): VI, 2, p. 4-5;    VII, 1, p. 7-9 
Future Harm or Injury (Risk of):  (See: Disability: Direct Threat)  
 
G 
Gender Dysphoria: (See: (See: Disability: Type of;    See Also: Trans-Gender Behavior) 
Gender Stereotypes:  VII, 1, p. 5-6 
Genetic Information (collection, use, and disclosure of):  V, 1, p. 13-16 
Grievance Procedures: (See: Election of Remedies)  
 
H 
Handicap:  (See: Disability) 
Harassment (includes sexual and non-sexual): 
 Automatic (Strict) Liability:  VI, 2, p. 9 (fn.3);    VI, 4, p. 4-5;    VII, 4, p. 6-8;    VIII, 1, p. 3-4 
 Anti-Harassment Policy (requirement for):  II, 4, p. 11-15 
 Article about:  III, 3, p. 11-12;    VII, 3, p. 11-12 
 Because of Association:  (See: Association with EEO Protected Individuals) 
 Because of Gender:  I, 1, p. 6;    VII, 1, p. 5-6 VII, 3, p. 2-4 
 Because of Disability:  VI, 2, p. 8-10;    VIII, 1, p. 25-28 
 Because of National Origin:  V, 4, p. 13-14 
 Because of Race: I, 1, p. 6;     II, 3, p. 4-5;    V, 1, p. 9-11;    VII, 3, p. 6-7;    VII, 4, p. 10-11 
 Because of Sex (i.e., sexual in nature):  III, 4, p. 8-10;    IV, 3, p. 11-12;    VI, 1, p. 10-12;    VI, 2, p. 8-10 
  VIII, 3, p. 7-8 and 9-10 
 Because of Sexual Orientation:  IV, 3, p. 13-14 
 Because of Trans-Gender or Trans-Sexual Behavior):  (See: Trans-Gender Behavior)  
 By Co-workers:  (See:  Harassment: Liability of Employer: Harassment Committed by) 
 By Supervisors:  (See:  Harassment: Liability of Employer: Harassment Committed by Supervisors) 
 By Subordinates: (See:  Harassment: Liability: Harassment Committed by) 
 Comments about Appearance:  III, 3, p. 11-12 
 Coerced Sex:  VI, 4, p. 4-5;    VII, 4, p. 6-8 
 Confidentiality (pledge of):  II, 4, p. 3 
 Consensual Sexual Relationships:  II, 1, p. 5;    VII, 3, p. 11-12 
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 Continuing Violation:  VI, 4, p. 6-8 
 Corrective Action (In General):  I, 1 14;    VI, 3, p. 3-4 
  Discipline/Negative Action against Victim:  II, 1, p. 2;    II, 4, p. 5;    II, 3, p. 4;    III, 1, p. 9-10; 
   VIII, 1, p. 2-3 
  Discipline of Supervisors/Managers:  III, 3, p. 11-12;    III, 4, p. 20 
  Reassignment of Harasser:  VIII, 4, p. 9 
  Reassignment of Victim:  II, 1, p. 2;    II, 3, p. 4;    II, 4, p. 5;    III, 1, p. 9-10 
  Failure to Act as Retaliation:  II, 1, p. 5 
 Definition of:  III, 2, p. 4-5;    VII, 4, p. 10-11;    VIII, 3, p. 7-8 
 Disability: (See: Harassment: Because of 
 Discipline (of coworker-harasser):  VI, 4, p. 3-4;    VII, 1, p. 2 
 Discipline (of victim):  (See: Reprisal: Discipline of Harassment Victim) 
 Elements of Proof:  III, 4, p. 8-10 
 “Equal Opportunity Harasser”:  I, 1, p. 6;    IV, 3, p. 11-13 
 False Claims:  VIII, 2, p. 11 (But See Also:  Harassment: Corrective Action: Discipline of Victim) 
 Frequency of:  (See:  Harassment: “Severe or Pervasive”) 
 Gender:  (See: Harassment: Because of) 
 Investigation of: 
  Duty to Conduct:  II, 4, p. 3;    III, 1, pp. 13 and 14-15;    VI, 2, p. 8-10 
  Duty to Cooperate: VI, 3, p. 9-10 
  Alleged to be Discriminatory/Harassing:  III, 1, p. 13;    V, 2, p. 10;    VIII, 4, p. 9 
 Isolated Remarks/Incidents: (See:  Harassment: “Severe or Pervasive”) 
 Liability of Employer: (See also: Harassment: Automatic Liability)  
  Harassment Committed by: 
   Co-workers:  I, 1, p. 3-4 and p. 14;    II, 3, p. 2-3;    III, 4, p 8-10;     IV, 3, pp. 3-4, 
    4-5, and 6-7 ;    V, 1, p. 9-11;    VI, 1, p. 2-3;     VI, 4, p. 6-8;    VII, 1, p. 2 
   Subordinates:  III, 1, p. 14-15;    VI, 1, p. 10-12 
   Volunteers:  I, 1, p.4 
  Harassment Committed by Supervisors (in general): I, 1, p. 10-11 and 14-15;    II, 2, p. 8; 
   III, 4, p.4-5;    VI, 2, p. 8-10;    VI, 3, p. 3-4;    VI, 4, p. 6-8;    VII, 3, p. 6-7;   VII, 4, p. 6-8 
   Affirmative Defense (employer’s): II, 4, p. 6-7;    VI, 2, p. 8-10;    VI, 3, p. 3-4 
    Duty of Employer to Prevent and Correct:  III, 4, p. 8-10;    VII, 3, p. 6-7; 
     VIII, 1, p. 3-4 
    Duty of Victim to Timely Report: III, 4, p. 8-10 
    Duty of Victim to Avoid Harm:  VI, 3, p. 3-4 
 Management’s Response:  (See:  Harassment: Liability of Employer)) 
 National Origin:  (See:  Harassment: Because of) 
 Race: (See: Harassment: Because of) 
 Rejection (of sexual advances):  (See: Harassment: Coerced Sex) 
 Report (duty of victim to): (See: Harassment: Liability: Harassment Committed by Supervisors:  
  Affirmative Defense)  
 Retaliation (against victim of): (See: Reprisal: Discipline) 
 Romance (workplace):  VII, 3, p. 11-12 (article) 
 Rudeness (of supervisor):  VII, 4, p. 10-11;    VIII, 2, p. 7-8 
 Sex (harassment because of):  (See: Harassment: Because of) 
 Same Sex:  I, 1, p. 10-11;    III, 4, p. 8-10 
 “Severe or Pervasive”:  I, 1, p. 10-11;    II, 3, p. 4;    III, 2, p. 4-5;    III, 4, p. 4-5;    IV, 2, p. 2-3 
  IV, 3, pp. 4-5 and 11-13;     V, 1, pp. 7 and 7-8;     VI, 2, pp. 2-3 and 5-6 and 8-10;     VI, 4, p. 6-8; 
  VII, 1, p. 5-6;    VII, 4, p. 10-11;    VIII, 1, p. 2-3;    VIII, 3, p. 7-8;    VIII, 4, p. 9 
 Sexual Conduct:  IV, 3, p. 11-13 
 Strict Liability:  (See: Harassment: Automatic Liability) 
 Sexual Orientation:  (See: Sexual Orientation; See also: Harassment: Because of) ) 
 Submission (to sexual advances):  (See: Harassment: Coerced Sex) 
 Subordinates (romancing of):  VII, 3, p. 11-12 (article)  
 Tangible Employment Action:  (See: Harassment: Automatic Liability;   See also:  
  Harassment: Coerced Sex)  
 Touching Employees:  III, 3, p. 11-12;    III, 4, p. 4-5;    IV, 3, p. 3-4, 4-5, and 11-13;     VI, 2, p. 8-10;  
  VII, 4, p. 6-8;    VIII, 1, p. 2-3 
 Trans-Gender (Trans-Sexual) Behavior):  (See: Trans-Gender Behavior)  
 Unwelcome:  I, 1, p. 10-11;    IV, 3, pp. 3-4 and 4-5;    VI, 3, p. 3-4 
Harm (need to show):  (See: Aggrieved) 
Hearing Impairments:  (See: Disability: Type of) 
Hearing Process (cooperation during):  III, 1, p. 3-5 
Heart Conditions:  (See: Disability: Type of) 
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Hiring:  (See: Promotions/Selections/Hiring) 
 
I 
 
Illegal Drug Use  (See:  Disability: Type of : Drug Use) 
Impairment:  (See:  Disability: Type of) 
“Individual with a Disability”:  (See: Disability: Type of)  
Injuries:  (See: Disability: Accommodation) 
Intellectual Disabilities:  (See: Disability: Type of)  
Interim Earnings (offsetting):  (See: Back Pay) 
Intimidation: (See: Reprisal: “Per Se” Reprisal) 
Interference (See: Reprisal: “Per Se” Reprisal) 
Investigation (duty to cooperate with):   VI, 3, p. 9-10 
Interviews:  (See:  Promotions/Selections/Hiring;  See Also: Disability: Interviews)  
Involuntary Retirement/Resignation (See: Constructive Discharge) 
 
J 
Job Injuries:  (See:  Disability: Acommodation) 
Jurisdiction (lack of):  (See: Failure to State a Claim) 
 
K 
 
L 
Limited Relief/Remedies:  (See:  Remedies: Limited) 
Latex Allergies: (See: Disability: Type of: Allergies) 
Licensure:  I, 1, p. 2;    VII, 2, p. 8-10 
 
M 
Manipulation (of the promotion/selection/hiring process):  (See: Promotions/Selections/Hiring:  
 Manipulation of the Process) 
Medical Condition/Impairment:  (See: Disability) 
Medical Examinations/Inquiries:  (See: Disability: Medical Examinations/Inquiries) 
Medical Information:  (See: Disability: Medical Examinations/Inquiries) 
Mental Impairment:  (See:  Disability: Type of) 
Merit Systems Protection Board (appeals to):  (See: Election of Remedies) 
Mistake of Fact:  (See: Settlement Agreements) 
Mixed Case Complaint (election to pursue):  (See: Election of Remedies) 
Moot(ness):  IV, 4, p. 10-11 
MSPB Appeals:  (See: Election of Remedies) 
Multiple Ailments:  (See: Disability: Type of) 
 
 
N 
National Origin:  V, 4, p. 12-15 ;    VI, 2, p. 2-3 
Negative Employment Actions:  (See: Disciplinary/Negative Actions) 
Negative Employment References: V, 3, p. 10-12 
Negotiated Grievance Procedure (Election to Pursue):  (See: Election of Remedies) 
Non Job-Related Injuries:  (See: Disability: Accommodation 
Non-Sexual Harassment: (See: Harassment) 
Numerosity:  (See: Class Action Complaints) 
Nurses: 
 Licensure: I, 1, p. 2;    VII, 2, p. 8-10 
 Lifting Restrictions:  (See:  Disability: Type of) 
 Nurse Professional Standards Board:  I, 1, p. 16 
 Performance:  (See: Nurses: Promotions (non-competitive): Performance) 
 Promotions (non-competitive):  I, 1, p. 16;    IV, 4, p. 2-3;    VI, 2, p. 6-8 
  Nurse Qualifications Standards:  I, 1, p. 16;    VI, 2, p. 6-8 
  Performance (as justification for):  IV, 4, p. 2-3;    VI, 2, p. 6-8 
  Proficiency Reports:  I, 1, p. 16;    VI, 2, p. 6-8 
 
O 
Obesity:  (See: Disability: Type of) 
“Observably Superior”: (See: “Plainly Superior”) 
Offensive Remarks:  (See: Comments) 
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Official Time (to prepare for/participate in EEO process):   VIII, 2, pp. 4-5 and 9-10 
Offsets (to back pay awards):  (See: Back Pay)  
“Opposition” (activity opposing discrimination):  (See: Reprisal: Protected EEO Activity)  
Oral Agreements:  (See: Settlement Agreements)  
OWCP Claims (denied or controverted):  III, 3, p. 5-6;    V, 4, p. 7-8;    VIII, 4, p. 4-5 
OWCP Clearances (to return to full duty):  (See:  Disability: Accommodation)  
 
P 
Paranoid Schizophrenia:  (See: Disability: Type of) 
Parking Spaces (See: Disability: Accommodation) 
Participation (in EEO complaint process):  (See: Reprisal: Protected EEO Activity)  
Performance (removal/termination because of):  (See: Removal Actions) 
Performance Appraisals: 
 Pretext: 
  Found: 
  Not Found: 
 Reason(s) articulated for -- 
  Burden of articulation met (specific reason given for nonpromotion or  
   nonselection) 
  Burden of articulation not met (no reason or nonspecific reason given) 
   I, 1, p. 16-17;    III, 3, p. 3-4;    III, 4, p. 5-6;    IV, 2, p. 3-4 
  Found not true (see Pretext Found) 
  Found True (see Pretext Not Found) 
 Use of (in promotion/selection actions):  II, 3, p. 3 
Performance Problems (need to document):  V, 3, pp. 8-10 and 10-12;    VI, 4, pp. 2-3 and 5-6 
Physical Impairment:  (See:  Disability: Type of) 
Pregnancy (discrimination because of):  VII, 4, p. 8 
Pre-Selection:  (See: Promotions/Selections/Hiring: Pre-Selections) 
Priority Consideration:  (See:  Promotions/Selections/Hiring: Priority Consideration) 
Problem Employees:  V, 3, pp. 8-10 and 10-12;    VI, 4, p. 5-6;    VII, 1, p. 9-10 (article);    VII, 2, p. 3-4 
 (See also: Performance Problems) 
Procedural Dismissals:  (See specific ground(s)  for dismissal – e.g., failure to state a claim,  
 untimeliness, etc.) 
Promotions/Selections/Hiring: 
 Affirmative Action Plans (use of):  II, 1, p. 7 
 Applications:  II, 3, p. 3;    V, 2, p.2;    VI, 2, p. 10-12;    VIII, 4, p. 3-4 
 Disqualification (by HR specialist):  VI, 2, p. 10-12 
 Documentation (need to retain):  III, 4, p. 5-6;    IV, 4, p. 4-5;    V, 3, p. 8-10;    VI, 1, p. 5-6;     
  VI, 4, pp. 2-3 and 8-9;    VIII, 4, p. 10-11 
 Education:  (See: Qualifications: Education)   
 Experience:  (See: Promotions/Selections/Hiring: Pretext: Evidence)  
 Innocence of Decision Maker:  V, 3, p. 2-3;     
 Manipulation of the Process:   V, 1, pp. 4-5 and 5-6 and 12;    VIII, 4, p. 10-11 
 Mistakes:  (See: Promotion/Selections/Hiring: Pretext:  Evidence) 
 Nurses (non-competitive promotions): (See: Nurses: Promotions) 
 Panels (interview and rating):  V, 3, p. 8-10;    VII, 3, p. 10-11 
 Performance Appraisals (use of):  II, 3, p. 3 
 Position Descriptions:  V, 4, p. 8-9 
 Pre-Selections:  III, 4, p. 7-8;    V, 3, p. 13-16;    V, 4, p. 4-5;    VIII, 4, p. 10-11 (article) 
 Pretext:  
  Evidence or Not Evidence of:   
   Affirnative Employment Plans (use of):  II, 1, p. 7-8 
   Derogatory Comments:  II, 2, p. 3 
   Education:   (See: Qualifications:  Education) 
   Experience:  II, 1, p. 7;    III, 1, p. 13;    VI, 3, p. 4-5 
   Interview Not Granted as:  II, 1, p. 7-8 
   Opinion  (of complainant as to his/her qualifications as):  (See: Qualifications:  
    Opinion) 
   Mistakes: V, 1, p. 5-6 
   Performance Appraisals:  V, 1, p. 4-5;    VI, 4, p.  2-3 
   Priority Consideration (use of as ):  (See: Promotions/Selections/Hiring:  
    Priority Consideration) 
   Prior Nonselections as:  II, 1, p. 7 
   Seniority:  IV, 3, p. 9-11;    V, 3, p. 8-10 
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   Subjective Factors (use of by selecting official):  IV, 3, P. 9-11 
  Found:  I, 1, p. 15;    II, 2, p. 2-3;    II, 4, p. 9-11;    IV, 3, p. 9-11;    IV, 4, pp. 2-3 and  
   8-9;    V, 1, p. 4-5 and 5-6;    V, 3, p. 8-10  
  Not Found: I, 1, p. 16;    II, 1, p. 7;   II, 2, p. 7;    II, 3, p. 3; III, 3, p. 4-5;   IV, 3, p. 9-11; 
   IV, 4, p. 5-6;  V, 3, 13-16:  V, 4, p. 4-5;    V, 4, p. 8-9;    V, 3, p. 13-16;     
   VI, 2, p. 10-12 
 Priority Consideration:  III, 3, p. 4-5 
 Procedures/Policies (failure to follow):  V, 3, p. 8-10 
 Proficiency Reports (nurses): 
  If issue involves use in noncompetitive promotions:  (See: Nurses: Promotions) 
  If issue relates solely to the rating:  (See: Performance Appraisals)  
 Rating Panels:  V, 1, p. 5-6 
 Reason(s) articulated -- 
  Burden of Articulation Met (specific reason given for nonpromotion or  
   nonselection) 
  Burden of Articulation not Met (no reason or nonspecific reason given) 
   I, 1, p. 16-17;    III, 3, p. 3-4;    III, 4, p. 5-6;    IV, 4, p. 2-3 and 4-5 
  Found not True (see Pretext Found) 
  Found True (see Pretext Not Found) 
  Inability to Accommodate:  (See: Disability: Accommodation or Religion:  
   Accommodation)  
 Risk of Harm or Injury (as reason cited):  (See: Disability: Direct Threat)  
Proof:  (See: Evidence) 
Proposed (vs. Completed) Actions (dismissal because of):  VIII, 4, p. 5-7 
Protected Activity:  (See: Reprisal: Protected EEO Activity)  
Punitive (damages):  (See: Compensatory Damages) 
 
Q 
Qualifications 
 Applications (…not noted in): (See: Promotions/Selections/Hiring) 
 Disqualification (by HR specialist):  (See: Promotions/Selections/Hiring) 
 Education (as evidence of):  IV, 4, p. 6-7;    V, 3, p. 13-16 
 Experience (as evidence of):  (See: Promotions/Selections/Hiring: Pretext: Evidence)  
 Nurses (See: Nurses: Qualifications) 
 “Observably Superior”:  (See: Qualifications: Plainly Superior) 
 Opinion (of complainant as to his or her own):  IV, 3, p. 9-11 
 Position Descriptions:  (evidence of):  V, 4, p. 8-9 
 “Plainly Superior”:  IV, 3, p. 9-11;    IV, 4, pp. 2-3, 6-7, and 8-9;    V, 3, p. 8-10;    VI, 1, p. 5-6 
 Seniority (use of): (See:  Promotions/Selections/Hiring: Pretext: Seniority) 
 Supplemental Qualification Statements:  II, 2, p. 3 
 
R 
 
Racial Harassment:  (See:  Harassment: Racial) 
Racial Profiling:  V, 1, p. 8-9 
Reannouncing Position Vacancies (to manipulate the process):  (See: Promotions/Selections/Hiring:  
 Manipulation of the Process)  
Reasonable Accommodation (See: Disability: Accommodation or Religion: Accommodation) 
“Reasonable Suspicion” Standard (as relates to untimeliness of complaint):  VII, 4, p. 11-12 
Reassignment (as a reasonable accommodation): (See: Disability: Accommodation)  
Recency (of experience):  (See: Promotions/Selections/Hiring: Pretext: Evidence) 
Reductions in Force (involving Title 38 Employees):   V, 2, p. 12-13 
Regulations (See:  EEOC Regulations) 
Relief:  (See: Remedies) 
Religion:   
 Accommodation:  IV, 1, p. 4-5;    V, 4, p. 5-7 
 Beliefs (nature or sincerity of):  III, 4, p. 10-11 
 Seasonal Displays/Activities:  III, 1, p. 5 
 Diversity Training (allegedly violating beliefs):  III, 4, p. 10-11 
 Undue Hardship:  V, 4, p. 5-7 
Remarks (inappropriate or offensive): (See: Comments) 
Remedies:   
 Inappropriate: IV, 4, p. 8-9 
 Limited:  V, 2, p. 2-4 
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Removal Actions: 
 Conduct (because of): 
  Pretext: 
   Evidence or Not Evidence of:  
   Found:   
   Not found:  VI, 4, p. 3-4 
  Reason(s) Articulated -- 
   Burden of articulation met (specific reason given for removal) 
   Burden of articulation not met (no reason or nonspecific reason given) 
   Found Not True (See Pretext: Found) 
   Found True (See Pretext: Not Found) 
 Job Performance (because of): 
  Pretext: 
   Evidence or Not Evidence of:   
   Found:  I, 1, p. 18;    VI, 4, p. 2-3 
   Not found:  VII, 4, p. 2-3 
  Reason(s) Articulated -- 
   Burden of articulation met (specific reason given for removal) 
   Burden of articulation not met (no reason or nonspecific reason given) 
   Found Not True (See Pretext: Found) 
   Found True (See Pretext: Not Found) 
 Other Reasons (because of): 
  Pretext: 
   Evidence or Not Evidence of:   
   Found:   
   Not found:  II, 3, p. 5-6;    IV, 4, p. 9-10 
  Reason(s) Articulated -- 
   Burden of articulation met (specific reason given for removal) 
   Burden of articulation not met (no reason or nonspecific reason given) 
   Found Not True (See Pretext: Found) 
   Found True (See Pretext: Not Found) 
Reprisal: 
 Adverse Action Requirement:  (See: Reprisal: Per Se)  
 Article about:  I, 1, p. 19 
 “Chilling Effect”:  (See:  Reprisal: “Per Se” Reprisal) 
 Discipline/Negative Action (against harassment victim):  II, 1, p. 5-6;    III, 1, p. 9-10;    VII, 1, p. 7-9; 
  VIII, 1, p. 2-3 
 EEOC Compliance Manual (Section 8):  I, 1, p. 20 
 Elements of Claim:  I, 1, p. 20;    II, 4, p. 7-8;    IV, 4, p. 5-6;    V, 4, p. 3-4;    VI, 2, p. 5-6;    VIII, 3, p. 3-5 
 Evidence of:  I, 1, p. 13, 15, and 18:    II, 2, pp. 3, 6, and 8-9;    II, 3, p. 5;    III, 2, p. 4 
 Intimidation:  (See:  Reprisal: “Per Se” Reprisal) 
 Interference (with EEO process):  (See:  Reprisal: “Per Se” Reprisal) 
 “Material” Action: I, 1, p. 20 
 Protected EEO Activity:   
  Knowledge by Management of:   III, 4, p. 3-4;    IV, 3, p. 5-6;    IV, 4, p. 5-6;    VIII, 3, p. 3-5 
  Participation Type Activity:  VIII, 1, p. 6-7 
  Opposition Type Activity:  II, 3, p. 5;    VIII, 1, pp. 2-3 and 6-7 
  RMO (responsible management official, named as): VIII, 1, p. 6-7 
  Threat to File Lawsuit (made by supervisor):  VII, 3, p. 5-6 
  Threat to File EEO Complaint (See: Reprisal: Protected EEO Activity: Opposition Activity) 
  Time Span Between EEO Activity and Adverse Action: III, 4, p. 3-4;    IV, 4, p. 5-6;     
   V, 2, p. 8-10;    V, 4, p. 3-4;    VI, 2, p. 5-6;    VIII, 3, p. 3-5 
  Treatment before Activity vs. Treatment after Activity:  II, 2, p. 2 
 “Per Se” Reprisal:  I, 1, pp. 12; and 20;    II, 1, p. 8;    II, 2, p. 3;   III, 4, p. 2;    VII, 1, pp. 6-7 and 7-9; 
  VII, 3, p. 5-6 and 10-11;    VIII, 2, pp. 5-7 and 9-10 
 Pretext: 
  Evidence or Not Evidence of: 
  Found:  I, 1, p. 18;    II, 4, p. 8-9;    IV, 1, p. 8-9;    IV, 3, p. 5-6;    V, 2, p. 8-10;    VI, 4, p. 5-6;  
   VII, 2, p. 3-4;    VIII, 3, p. 5-6 
  Not found:  III, 1, p. 7-8;     III, 3, p. 6-7 
  Reason(s) articulated -- 
  Burden of Articulation Met (specific reason given for nonpromotion or  
   nonselection) 
  Burden of Articulation not Met (no reason or nonspecific reason given) 
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   I, 1, p. 16-17;    III, 3, p. 3-4;    III, 4, p. 5-6;    IV, 4, p. 2-3 and 4-5 
  Found not True (see Pretext Found) 
  Found True (see Pretext Not Found) 
 Problem Employees:  (See: Problem Employees) 
 Reassignment of Sexual Harassment Victim:  II, 1, p. 2:    II, 3, p. 4;    II, 4, p. 4;    III, 1, p. 9-10 
 Supervise (impact of complaints on ability to):  VII, 1, p. 9-10;    VII, 2, p. 3-4 
 Technical Violation:  (See: Reprisal: “Per Se” Reprisal)  
 “Ultimate” Action:  I, 1, p. 20 
 “Whistle-Blowing” Activities (reprisal due to):  III, 3, p. 6-7 
Restraint: (See: Reprisal: “Per Se” Reprisal) 
Retaliation:  (See: Reprisal) 
RIFs (See: Reductions in Force)  
Risk of Future Harm or Injury:  (See: Disability: Direct Threat) 
 
S 
Sanctions (imposed by EEOC judges):  VI, 1, p. 5-6 
Sexual Harassment (See: Harassment) 
Sexual Identity:  (See: Trans-Gender Behavior)  
Sexual Orientation:  IV, 3, p. 13-14 
Selection Actions (See: Promotions/Selections/Hiring) 
Service-Connected Disability:  (See: Disability: Benefit Statutes: Veterans Compensation)  
Settlement Agreements:   
 Breech of:  VIII, 2, p. 3-4 
 Consideration (absence of):  V, 2, p. 4-5 
 “Meeting of the Minds” (absence of): V, 2, p. 5-6 
 Mistake of Fact:  (See: Settlement Agreements: Meeting of the Minds) 
 Oral Agreements:  VIII, 2, p. 3-4 
Shortness of Breath:  (See: Disability: Type of) 
Skin Conditions:  (See: Disability: Type of) 
“Similarly Situated”:  (See: Employees) 
“Speak English Only” Rules:  (See: National Origin) 
Stating a Claim:  (See: Failure to State a Claim)  
Statistical Evidence:  (See: Evidence) 
Stress:  (See: Disability: Type of) 
Subjective Factors (use of):   (See: Promotions/Selections/Hiring: Pretext) 
 
T   
Tangible Employment Action:  (See: Harassment: Automatic Liability;   See Also: Harassment: Coerced  
 Sex) 
Tangible Harm:  (See: Aggrieved)  
Telework (as a reasonable accommodation for disabilities):  (See: Disability: Accommodation) 
Temporal Proximity (in reprisal cases):  (See: Reprisal: Protected EEO Activity: Time between…..) 
Temporary Disability:  (See:  Disability: Temporary) 
Terminations (See: Removal Actions) 
Threats ((See: Reprisal “Per Se”) 
Timeliness (of complaints):  (See: Untimeliness)  
Title 38 Employees (right of appeal to MSPB):  (See: Reductions in Force) 
Trans-Gender (Trans-Sexual) Behavior (discrimination due to):  VII, 1, p. 5-6 
Touching (of employees):  (See: Harassment: Touching Employees)  
Typicality:  (See: Class Action Complaints) 
 
U 
Under-Representation:  (See: Evidence: Statistical)  
Undue Hardship: (See: Disability: Accommodation)  
Unfairness (as evidence of discrimination):  (See: Evidence: Unfairness) 
Union Officials (complaints filed by):  V, 3, p. 12-13 
Untimeliness (dismissal of complaint due to):  VI, 1, p. 9-10;    VI, 4, p. 6-8;   VII, 4, p. 11-12 
 
V 
VA Disability Ratings:  (See: Disability: Benefit Statutes: Veterans’ Compensation)  
Veterans’ Compensation:  (See: Disability: Benefit Statutes: Veterans’ Compensation) 
Veterans’ Preference (cited as a basis of discrimination):  IV, 4, p. 9-10;  VI, 1, p. 156VI, 1, p. 
Voidance (of settlement agreements):  (See: Settlement Agreements: Consideration and Meeting of the Minds) 
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W 
“Whistle Blower” Complaints:  (See: Reprisal: Protected EEO Activity: Whistle Blowing Activities)   
Witness Credibility: (See: Credibility) 
“WOC” Employees/Employment (without compensation):  (See: Employees)  
 
 


